YEARBOOK OF INTERNATIONAL & EUROPEAN 
CRIMINAL AND PROCEDURAL LAW 
Vol.3, 2024 Article 8 


Exception to the rule of law in the period of the crisis. Again 
about the future of the European Arrest Warrant and 
protection of the fundamental human rights between 
national and European Union law 


Nikos Giannopoulos 


DOT: 10.5281/zenodo.13995707 


Follow this and additional works at: 
https://yiecpl.free.nf/index.php/yiecpl/index 


Recommended Citation 


Giannopoulos, N. (2024).Exception to the rule of law in the 
period of the crisis. Again about the future of the European 
Arrest Warrant and protection of the fundamental human rights 
between national and European Union law. Yearbook of 
International & European Criminal and Procedural Law, vol.3, 
408-441, Article 8 


Available at: https://yiecpl.free.nf/index.php/yiecpl/issue/current 


This article is brought to you for free and open access by CEIJ. It has been accepted 
for inclusion in Yearbook of International & European Criminal and Procedural Law. 
For more information, please contact: YIECPL@usa.com 


408 


Exception to the rule of law in the period of the crisis. Again 
about the future of the European Arrest Warrant and 
protection of the fundamental human rights between 


national and European Union law 


DOI:10.528 1/zenodo. 13995707 


dr. Nikos Giannopoulos, post PhD in criminal law, Lawyer. 


Abstract: The argument of European Arrest Warrant (EAW) is 
a much discussed topic in recent years in the evolution and 
integration of the European criminal law. In our days with the 
help of the Court of Justice of the European Union has 
addressed this sector in collaboration with the rule of law. The 
orientations, the guidelines through the Puig Gordi and others 
cases lay the foundations for discussions on the matter by 
evaluating the fundamental rights from scratch towards 
interpretations that follow the two-step test at the moment of a 
violation of the fundamental right based on the judge pre- 
established by law concerning also other possible violations. 
The wording of the preliminary ruling has provoked a complete 
response from the Court where through the courts of Spanish 


domestic law, of Belgium and of the European Court of Human 
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Rights have given a new, restrictive, precise impulse for the 
non-execution of an EAW, where the uncertainty of an internal 
crisis of a constitutional nature has put on the table in the law of 
the European Union the application of new standards of 
interpretations, which put the continuous discussion of the last 
years of the rule of law and the EAW to follow the bases for a 
continuous evolution and protection of human rights as well as 


greater integration of the European criminal law. 


Keywords: Catalan secession crisis; crisis of the rule of rights; 
preliminary ruling; European arrest warrant (EAW)); refusal of 
the EAW for violation of fundamental rights; right to a pre- 
established judge according to the law; two-step testing; Catalan 
secession crisis; rule of law crisis; preliminary reference 
procedures; European Arrest Warrant (EAW); refusal of an 
EAW on grounds of violations of fundamental rights; right to a 


court established by law; two-step test. 


Introduction 

Once again a ruling from the Court of Justice of the European 
Union (CJEU) has created debate at European level. This time it 
also created a constitutional crisis in Spain as it encouraged the 
Catalan secessionist movement (Ferreres Comella, 2017) and on 


the other hand it put on the table the continuous discourse of the 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


410 


European Union for the rule of law (Pech, Lane Scheppele, 
2017; Lane Scheppele, Pech, 2018). In reality it is a crisis for the 
principles and values of the Union as several states of Eastern 
Europe try to conceptualize the institutions of the Union thus 
protecting the rule of law (Liakopoulos, 2018a; Boekestein, 
2022). 

The Puig Gordi and others case! brought to the table the 
Europeanisation of the Catalan conflict, also involving the 
institutions of the Union in transforming an_ internal 
constitutional conflict into a problem of the Union?. 

The Catalan situation has been a challenge that does not respect 
fundamental rights, therefore, a part of the people asks to be 
separated. At the same time, such a situation also opens up the 
discourse of the rule of law (Liakopoulos, 2022; Solanes Mullor, 
2021). Defining Spain as a country that has contributed to the 
rule of law in Europe on the other hand does not respect a part 
of one's own country and therefore the Catalan secessionist 
crisis opened many cases both to the CJEU as well as to the 
European Court of Human Rights (ECtHR). 

The Puig Gordi case falls within the scope of the European 
Arrest Warrant (EAW) (Pieter Van Der Mei, 2017; Klip, 
Glerum, Peristeridou, Da Silva Athayde Barbosa, Kiujlstra, 


ICJEU, C-158/21, Puig Gordi and others of 31 January 2023, 
ECLI:EU:C:2023:57, not yet published. 

2https://www.realinstitutoelcano.org/documento-de-trabajo/el-conflicto- 
independentista-en-cataluna/ 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


411 


2022). Thus the context of the double crisis that has emerged is 
released. The opening of criminal proceedings in Spain against 
the Catalan secessionist leaders as well as the circulation of 
some of them in various member states of the EU triggers the 
EAW and also the intervention of the CJEU. 

The Spanish politicians, who were part of the Catalan 
secessionists brought the climate and the topic in the European 
Parliament and in the General Court. At the same time the 
ECtHR is also called to decide on violations of fundamental 
rights and in criminal trials relating to the convictions of the 
secessionist leaders in Spain (Hernandez Lopez, 2022). 

This is a situation that has brought the internal constitutional 
crisis to the European stage, where the strategy of the Catalan 
secessionists involves the institutions of the EU. The CJEU is 
not the first time that it has given answers and positions 
regarding the rule of law starting from 2018 (Bustos Gisbert, 
2021). The challenge to the rule of law began through 
infringement proceedings against Hungary and Poland (Bonelli, 
2022), as well as preliminary questions from national judges in 
Eastern European countries that have and continue to suffer 
from the rule of law (Casarosa, Moraru, 2022). 

The Puig Gordi case has given precise criteria for national 
judgments evaluating renditions for member states that are 


subjected to the situation of investigation for the rule of law and 
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violation of fundamental rights. The continuous jurisprudence of 
the EAW also connected with the rule of law allowing through 
the present case to continue a path that also involves national 
judges under the guidance of the CJEU and according to the 
fundamental principles of the Union (Izabel, 2023). 

The procedural complexity and the dispute that arises through 
the issuing judicial authority in Spain and the supreme court 
together with the refusal of the EAW by the Belgian judges 
allow the Spanish judges to ask for help the CJEU for the 
execution of the EAW which rejected the surrender of the 
Catalan secessionist leaders who are residents to Belgium. 

The parties that are involved in the Catalan secessionist crisis 
gave rise to the EAW and transformed the dispute from a 
political one to also have a legal basis given that it was a typical 
dispute of the execution of the EAW. Formulating the relevant 
elements of the case in an ambiguous and incomplete manner 
has allowed the decision of Puig Gordi and others to be 
narrowed down, thus providing the CJEU with interpretative 
guides for the execution of the EAW, also bringing into play the 
violation of the fundamental right as the determining judge of 
the issuing member state. 

The decision of the CJEU, given the political complexity, sought 
to limit criticism as well as the general repudiation of the parties 


involved. Our investigation aims to analyze that the CJEU seeks 
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to move towards new guidelines which demonstrate a relative 
integration intention for fundamental rights as well as within the 
EAW framework, where the desire for national courts to apply 
the EAW creates fundamental objections and _ providing 
reflections for the Catalan secessionist crisis for the rule of law 


of the EU. 


The procedural path. Subject of the preliminary ruling 

A procedural process between Spanish and national courts, i.e. 
between the law of the Union and third countries allows, 
through the preliminary reference, to follow a procedural path 
that seeks to evaluate and clarify the subject of the preliminary 
question. The situation and the questions in this regard require 
the preliminary ruling to clarify the object and to demonstrate 
that the parties have achieved nothing more than a general 
dissatisfaction. 

Catalan secessionist leaders started from Ist October 2017 in 
Catalonia with a related criminal appeal from the Spanish 
courts. Criminal proceedings that various judicial bodies have 
laid the basis for establishing courts of investigation as well as a 
Superior Court of Justice in Catalonia and at a national level the 
National Audiencia and the Supreme Court. The Supreme Court 


condemned the relevant Catalan secessionist leaders in 2019, 
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accusing them of “sedition and embezzlement’’?. At the same 
time, the Superior Court of Justice of Catalonia has since 2020 
condemned the relevant leaders accused of disobedience*. In 
2020 the Audiencia Nazionale acquitted the leaders of the 
Catalan regional police who were involved in the cases>. 

The Constitutional Court between 2021 and 2022 rejected the 
related protection appeals (amparo actions) that are presented by 
the convicted without having any violation of fundamental 
rights in the criminal proceedings that are carried out before the 
Spanish courts®. On 22 June 2021, the Spanish government 
partially allowed pardons to be granted to people convicted of 


prison sentences’. 


Involving the CJEU 
The Catalan secessionist leaders are accused and have decided 


to leave the relevant Spanish territory given that they have found 


3STS n. 20907/2019 of 14 October, ES:TS:2029:20907. 

4STSJ CAT n. 6237/2020 of 19 October, ES:TSJCAT:2020:6237; STSJ CAT n. 
1/2021 of 20 January, ES:TSJCAT:2021:1; STSJ CAT n. 10484/2021 of 14 
December, ES:TSJCAT:2021:10484; STSJC CAT n. 9225/2022 of 15 November, 
ES:TSJCAT:2022:9225 

5SAN n. 2634/2020 of 21 October, ES:AN:2020:2634. 

6SSTC n. 91/2021 of 22 April; n. 106/2021 of 11 May; n. 121/2021 of 2 June; n. 
122/2021 of 11 May; n. 184/2021 of 28 October; n. 45/2022 of 23 March; n. 46/2022 
of 24 March; n. 47/2022 of 24 March. 

7Regio Decreto n° 456/2021, of 22 June; Regio Decreto n° 457/2021, of 22 June; 
Regio Decreto n° 458/2021, of 22 June; Regio Decreto n° 459/2021, of 22 June; Regio 
Decreto n° 461/2021, of 22 June; Regio Decreto n° 462/2021, of 22 June; Regio 
Decreto n° 463/2021, of 22 June; Regio Decreto n° 464/2021, of 22 June that they all 
granted the relevant amnesties to people who were involved in the movement. 
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the relevant residence outside it’. Spanish judges decided to 
issue several EAWs which were partially accepted and/or 
rejected by the relevant authorities that had to execute them 
(Top, 2023). The EAW are not accepted for formal reasons. 

In particular, Belgium was not accompanied by a previous 
domestic mandate. In Germany they were accepted but due to 
double criminality the execution was excluded which was 
limited by the crime of embezzlement. In Great Britain, the 
judicial authorities that were supposed to execute them did not 
achieve the limited execution and decided that the Spanish 
courts will have to withdraw the EAW due to the acquisition of 
parliamentary immunity by the requested persons (Hernandez 
Lopez, 2020). 

Executing the EAW was an aggravated matter given that the 
accused Catalan secessionist leaders were residents outside of 
Spain and MEPs. Another Catalan leader did not leave Spanish 
territory and was sentenced in Spain given that he was a 
European deputy even before the conviction and the related 
preliminary ruling by Puig Gordi and others’. The other three 
Catalan secessionist leaders concluded the decision of the 
European parliament to revoke the immunity that the Spanish 
courts requested the subsequent judicial proceedings at the 
— Shttps://elpais.com/politica/2018/07/19/actualidad/1532005516 928674.html 


9CJEU, C-502/19, Oriol Junqueres Vies of 19 December 2019; 
ECLI:EU:C:2019:1115, published in the electronic Reports of the cases. 
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General Court. The annulment appeals presented by the parties 
allowed the General Court to reject the immunity of MEPs 
(Llach, 2023)!°. 

The European Parliament has revoked, from the interested 
parties, who did not participate in practice before the courts and 
after the intervention at the CJEU to continue to have their 
immunity and the suspension of their respective EAW!!. 

The EAW of Lluis Puig Gordi, given that he was not a member 
of the European parliament, was not accepted in this regard. On 
the other hand the Belgian courts have established that the 
Spanish judicial authorities as competent for the related EAW 
violated the fundamental rights of the Lluis Puig Gordi to a 
judge who was predetermined by law if the EAW had to be 
executed (Hernandez Lopez, 2023). The Belgian courts have not 
implemented the EAW which led to the criminal proceedings in 
Spain and the related decision to the Spanish courts which 
referred the question for a preliminary ruling from the CJEU. 
This is only a substantive decision of the Belgian judges where 
the judicial enforcement authorities who refused the EAW asked 
the Spanish supreme court to follow a preliminary ruling in the 


Puig Gordi case and others. The object of the referral was to 


10T-272/21 Carles Puigdemont i Casamajo and Others v European Parliament of 
5 July 2023, ECLL:EU:T:2023:373, not yet published. 

11CJEU, C-629/21 P(R), Carles Puigdemont Casamajo and others against the 
European Parliament and Spain of 24 May 2022, ECLI:EU:C:2022:413, not yet 
published. 
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clarify whether the Belgian judges correctly rejected the EAW 
in accordance with the law of the EU. The Spanish judges and 
the issuing judicial authorities according to the actions of the 
Belgian judges were contrary to EU law. 

Outside the scope of application in the Puig Gordi case 
remained the question of parliamentary immunity which 
concerned the interested parties. The EAW thus were suspended 
and not decided on the matter by the Belgian judges. 

It exits the pure argument of appeal for preliminary ruling and 
the CJEU has excluded its own analysis!*. The case was pending 
before the general court and established that the correct 
revocation relating to parliamentary immunity and the decision 
thereon for the Belgian judges had to take the EAW as 
suspended and under a different matter. 

The preliminary ruling sought to narrow the decision of the 
CJEU given that it was asked to provide interpretative guidance 
under Union law and due to the conflict to refuse to grant the 
EAW. As _ regards parliamentary immunity, it was not 
considered and the EAW was rejected since it does not concern 
the parties with the relevant immunities. 

Revoking parliamentary immunities if it has a definitive result 
also means the reactivation of the EAW before the Belgian 


courts and the authorities in Spain will thus decide to issue new 


12CJEU, C-158/21, Puig Gordi and others of 31 January 2023, op. cit., par. 58. 
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EAWs for the three Catalan secessionist leaders who have not 
obtained anything other than the asylum of the MEP. The 
judicial issuing authority led the related discussion which 
rejected the EAW for violations of the fundamental rights of the 
issuing state and criminal proceedings against Catalan leaders 
who wanted secession as a response to the crisis which is noted 
in the Puig Gordi and others case. 

The issue has found a “home” to be resolved by the environment 
of the ECtHR where the individual appeals that are presented 
are responded to in accordance with the convention!*. Thus the 
procedure delimited the relevant debate but the topic of the 
reference for a preliminary ruling and the way it was formulated 


by the issuing judicial authority still remained open. 


Preliminary question by the issuing judicial authority and 
doubts on the subject 

Continuing on the topic of preliminary ruling, with “excessive 
manner” the Spanish Supreme Court presented to the CJEU 
seven questions for preliminary ruling divided into four groups 
of categories according to themes'*. 

In the first category, the executing judicial authorities that refuse 


the execution of the EAW for reasons that are not expressed and 


13https://www.lavanguardia.com/politica/20230126/8710963/tribunal- 
estrasburgo-dara-prioridad-quince-demandas-proces.html 
14CJEU, C-158/21, Puig Gordi and others of 31 January 2023, op. cit., par. 22. 
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foreseen according to the Framework Decision of the 2022/584 
remain as essential elements. In the second category are 
included the questions that asked the executing authority to 
check and analyze the relative competence that placed the EAW 
as the issuing judicial authority and the possible risk that the 
judged defendant may have seen that he obtained an EAW from 
a court that lacks jurisdiction. The third category included the 
jurisdiction of the executing authority that refused the EAW 
over violations of fundamental rights that concerned the state 
that issued the EAW. 

Thus the Spanish Supreme Court asked for the relevant 
evidentiary standard that satisfied the law of the EU and rejected 
the related execution of the EAW as a double burden that is 
attributed to the international bodies that issued the working 
group relating to arbitrary detention. 

In the fundamental law, where it predetermined the law the 
Spanish Supreme Court, asked to attribute to the requested 
person to question the member state that issued the EAW before 
a judge at appeal and the relative incompetence of the judge 
given the related violations to process various fundamental 
rights. 

A fourth category of the referral also concerned procedural 
aspects of the execution of the EAW where the Spanish supreme 


court asked to refuse the execution of the EAW but without 
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requesting other relevant information from the issuing judicial 
authorities and where it was possible to issue another ex novo 
EAW against the person who addressed the same member state. 
The EAW involved the judicial authority that issued the relevant 
act in yet another execution given that different national legal 
systems are placed in determining the object that concerned the 
subject of the preliminary ruling. Regarding the wording, the 
concept relating to the interpretation of Union law came from 
only one of the jurisdictional bodies that are involved. 

The CJEU thus accepted the preliminary questions that were 
raised by the judicial authority that issued the EAW by 
reconstructing the related cases that came from the judicial 
authority that issued and did not execute the relevant EAW 
(Klip, 2022)!>. 

The CJEU addressed the problem of judicial authority relating to 
the preliminary ruling and the judge asked the questions that 
provided the judicial decisions and are subsequent to the case in 
question. The issuing judicial authority questioned the judicial 
authority that issued the EAW and for the responsibility and 
decisions of the judicial authority that rejected the EAW. Thus 
the CJEU is reconstructed in part by the issuing judicial 


authority which gave the relevant attention in order to 


ISCJEU, C-268/17, AY of 25 July 2018, ECLI:EU:C:2018:602, published in the 
electronic Reports of the cases, par. 28-29. C-649/19, Spetsializirana prokuratura of 
28 January 2021, ECLI:EU:C:2021:75, not yet published, par. 39. 
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characterize the decisions of the CJEU resulting in the state that 
implemented the EAW. 

This type of dependence during the preliminary ruling procedure 
is full of formulations and the interested and involved subjects 
of the EAW allow the judicial authority that was able to execute 
it to be useful and clarify, specify, modify the modus of the 
judicial authority that issued the question that reconstructed the 
cause that occurred in the judicial process of the member state of 
the execution of the EAW. The exposition was up to the judge 
and as a consequence the CJEU to present and reconstruct the 
facts took place in the state that executed the EAW. 

In the Puig Gordi and others case the CJEU did not satisfy the 
parties involved. The questions of preliminary ruling presented 
inconsistencies which lacked the full profile and did not guide 
the court adequately and as a consequence the scope of analysis 
and its final decision was a procedural matter which allowed the 
cooperation between CJEU and domestic courts to provide 
guidelines of an interpretative nature and adequate guidelines 
formulating the domestic level correctly. 

The subject of the preliminary reference to the CJEU did not 
address the guidelines in a way that was useful to the parties 
involved. Interested parties considered that the decision of the 
CJEU was not decisive and the non-execution of the EAW in the 


context of the Belgian courts consider the response of the CJEU 
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incompletely leaving thus room for the enforcement authorities 
to continue the rejection of the EAW!°. 

The Spanish judicial authority issued the relevant mandate and 
the supreme court took its time checking that the CJEU did not 
reactivate the process and sent new EAWSs to the relevant 
judicial authorities that executed the EAW, i.e. the Belgian 
judges (Carmona Contreras, 2023). 

Doubts have arisen about the parties to the decision of the CJEU 
and the EAW have resolved the judicial authorities that executed 
the EAW. It is obvious that not only we are talking about total 
confusion but also about a general imprecision regarding the 
subject of the preliminary question. The wording of the editorial 
team was clear that the legal grounds and issues had to do with 
the CJEU!’. 

The judicial authority issuing the EAW tried to explain the 
decisions of the Belgian judges also at the appellate level and 
about the possibility of control by the judicial authority 
executing the jurisdiction of the issuing authority of the EAW. 
The jurisdiction it has had the fundamental right to a judge who 
preconstituted by law, i.e. a domestic judge who tried the 


accused who had the EAW. 


16CJEU, C-158/21, Puig Gordi and others of 31 January 2023, op. cit., par. 45. 
17Order of the Supreme Court of 9 March 2021, ATS 2544/2021, 
ES:TS:2021:2544A. 
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The Belgian judges and the related reasons that they 
reconstructed according to the guidelines have as their subject 
the decisions that raise violations of fundamental rights as 
doubts that respect the presumption of innocence, violations of 
fundamental rights and a judge pre-established by law. 

The legal motivations thus opened the way for the judicial 
authorities that executed the EAW and the possible violations of 
the types of fundamental rights in the state that issued the EAW 
as well as the questions where the lines were open. Thus the 
CJEU regarding the capabilities of the judicial authority has 
executed the issuing authority of the EAW. The authority 
controlling information was secondary and could be refused. 

The possibility of issuing the relevant EAW on the same person 
who was being sought violated fundamental rights without any 
specification of the issuing state. This large space was 
contrasted with the problem that the judge pre-established by 
law did not accompany the legal grounds and fundamental rights 
that are at stake in the judicial process relating to the EAW. 
Formulate the relevant preliminary ruling before the CJEU and 
the related issues that concerned the capacity of the judicial 
authority were executed by the EAW rejecting violations of 
fundamental rights. As a consequence the CJEU responded 
directly to the questions that rejected the EAW due to the 
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incompetence it had to deal with the issuing judicial authority!®. 
The executing and refusing judicial authority of the EAW 
considered that in the issuing state the violation of fundamental 
rights allows the judges of the Luxembourg to follow the 
generic questions of the issuing judicial authority which raised 
the referral along the lines which offered interpretative guidance 
thus considering the violation of the right as fundamental and to 
a judge pre-established by law. 

The issuing judicial authority was focused on the law. The 
questions were not consistent with the legal grounds, which did 
not specify the violations of fundamental rights, thus presuming 
the CJEU to make it clear that the issuing judicial authorities did 
not want to respond to the enforcement capabilities to refuse an 
EAW and violating the important fundamental right for a judge 
to have the element of being pre-established by law. Thus in the 
state issuing the EAW there was a risk that the defendant would 
judge that the court had jurisdiction under domestic procedural 
law from the state issuing the EAW. 

The judges of the Luxembourg had to reduce the subject of the 
preliminary question and/or have the intention of issuing another 
EAW to the competent judicial authority. But was it like that? or 
the CJEU had no other choice? The subject of the jurisdiction 


was to issue an EAW to judge the application relating to the 


18CJEU, C-158/21, Puig Gordi and others of 31 January 2023, op. cit., parr. 81- 
89. 
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accused where at the domestic level the fundamental right for a 
judge to be pre-established by law appears that the questions 
formulated were likely to be rigorous by the CJEU itself. 

The interested parties and the Belgian courts refused to grant the 
relevant EAW and other possible violations of fundamental 
rights where the CJEU explicitly took into account. 
Consequently, the judicial authorities that issued the EAW could 
also create other violations based on the related refusal. The 
CJEU was aware of limiting the response and becoming 
restrictive regarding the questions that are created. 

The Advocate General was already based on the same line of 
thought and orientation, that is, on human rights and on a judge 
pre-established by law. Thus the guidelines are limited and the 
fundamental right of a judge established by law remains for the 
Belgian courts and judicial authorities to execute the EAW and 


resolve domestic disputes on the basis of analysis!°. 


What has the Puig Gordi and others case brought to the 
matter of the EAW? 

It is very difficult to speak and say with certainty what or not the 
Puig Gordi and others case brought to the EAW sector. In my 


opinion the situation was very tangled and difficult to be 


19See the conclusions of the Advocate General Jean Richard de la Tour of 14 July 
2022 in case: C-158/21, Puig Gordi and others, ECLI:EU:C:2022:573, not yet 
published, par. 62-134. 
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resolved very easily by the judges of the Luxembourg. From a 
substantial point of view it did not bring anything new as even 
during the years it outlined that the EAW has highlighted the 
law of the Union in a more careful way. 

The Puig Gordi and others case followed in an unchanged way 
that the EAW put the concept of a judicial cooperation 
mechanism in the area of freedom, security and justice as a start 
where the judges of Luxembourg and domestic courts showed 
their difficulties in following an adequate balance for the 
principles of mutual recognition (Bard, Van Ballegooij, 2018), 
mutual trust and national constitutional values such as the 
protection of fundamental rights (Komarek, 2007). 

In our case it is underlined that the EAW was based on a mutual 
trust through the domestic judiciaries”®. But is it so? A trust that 
needs a restrictive interpretation for reasons that reject the 
EAW?!. Such a restrictive interpretation requires the execution 
of an EAW which, when it is refused on the basis of reasons 
which are included, in Framework Decision 2002/5847”, the 
violation of fundamental rights is assessed by the judicial 
authority which followed the execution and allowed the 
rejection of the EAW. 


20CJEU, C-158/21, Puig Gordi and others of 31 January 2023, op. cit., par. 67. 

21CJEU, C-158/21, Puig Gordi and others of 31 January 2023, op. cit., par. 68. 

222002/584/JHA: Council Framework Decision of 13 June 2002 on the European 
arrest warrant and the surrender procedures between Member States - Statements 
made by certain Member States on the adoption of the Framework Decision. OJ L 
190, 18.7.2002, p. 1-20. 
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This type of evaluation is carried out according to the 
interpretative lines that are pre-established by the CJEU and 
have the aim of making them compatible with mutual trust. A 
principle where the executing judicial authorities will have to 
carry out an analysis which is based on two phases and which 
includes an abstract evaluation, the violations are generic and 
the fundamental rights in the issuing state find systemic 
deficiencies of an individual evaluation and focus on specific 
cases where there is a real risk for the violation of fundamental 
rights that concerns the interested party. 

Rejecting as an exceptional manner an EAW, which concerned 
an individual violation of a fundamental right of the defendant 
does not lead to a refusal by the judicial authority that executed 
the EAW. The two-stage monitoring and evaluation and the 
related abstract analysis is now a means where the CJEU has 
undertaken, the possible violations of fundamental rights 
between the automatic mode of the execution of the EAW and 
the discretion of a refusal by the execution of the relevant 
judicial authority (Willems, 2019). 

This middle ground has the need to obtain mutual trust between 
domestic courts by enabling the EAW to have a judicial 
cooperation mechanism that inserts fundamental rights as 
elements of a denial of the decision of the EAW and as a 


condition of an abstract phase where the existence and the 
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systemic and generic violation presents perplexities for 
fundamental rights, thus carrying out principles of mutual trust 
according to the Dublin system (Ltibbe, 2015). 

The principle of mutual trust allows double control in the 
abstract phase and where the CJEU has explored paths that 
strengthens the individual phase leaving the abstract phase to 
remain in partem (Van Der Meulen, 2024). 

Puig Gordi and others had as their modus interpretandi the two 
phases of evaluation and control. According to a systemic 
analysis, it is underlined that the evaluation of the execution of 
the judicial authority has in an exhaustive and restrictive manner 
objective elements which are precise and updated according to 


what the CJEU itself states: 


“(...) the reports of international bodies do not are in themselves decisive for 
concluding that there are systemic violations in the state issuing the EAW 
(...) the issuing judicial authority specifically asked whether, in the context 
of this systemic analysis, the existence of a single Working Group report on 
arbitrary detention (GLDA) was a sufficient basis for establishing systemic 
violations in the issuing state (...) it is clear in this regard and establishes that 
systemic analysis requires an overall assessment that must go beyond an 
isolated report from an international body** (...) the violations of 
fundamental rights that justify the refusal of the EAW may be caused by 
generalized deficiencies or “concern an objectively identifiable group of 
people” to which the interested party belongs (...), possibility that the 
violation concerns a specific group of citizens (...) had already been 
formulated previously in the jurisprudence of the CJEU*>, but now appears 
with greater precision and clarity (...)” (Wahl, 2023). 


23CJEU, C-699/21, E.D.L. of 18 April 2023, ECLI:EU:C:2023:295, not yet 
published. 

24CJEU, C-158/21, Puig Gordi and others of 31 January 2023, op. cit., par. 123. 

25CJEU, C-404/15 and C-659/15 PPU, Pal Aranyosi e Robert Caldararu, of 5 
April 2016, EU:C:2016:198, published in the electronic Reports of the cases, par. 89 
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The CJEU also tried to lay the foundations within a general 
framework of the EAW where the judicial authority that 
executed the EAW assessed the issuing authority that 
formulated an EAW”* strengthening the principle of mutual trust 
which does not allow the issuing of the EAW. 

The denial for an EAW is decided in case the judicial authority 
that executed the EAW requests further information relating to 
the issuer of the EAW?’. The principle of mutual trust followed 
the path of a refusal in exception and the decision that was taken 
into consideration had to be informed. 

Moreover, the request for further information to the judicial 
authority of the issue of the EAW has given the possibility with 
an appropriate manner of its own request. The judicial authority 
issuing subsequent EAWs to the same individual respected the 
principle of proportionality”®. 

The Luxembourg judges placed the EAW in the effectiveness 
stage and the relative refusal did not prevent the issuing judicial 
authority from presenting a new request. Thus, according to the 
principle of proportionality, in a precautionary and categorical 
manner, the CJEU has allowed subsequent EAWs in an evident 


manner. The fundamental right of a judge pre-established by law 


26CJEU, C-158/21, Puig Gordi and others of 31 January 2023, op. cit., parr. 81- 
89 

27CJEU, C-158/21, Puig Gordi and others of 31 January 2023, op. cit., parr. 127- 
136. 

28CJEU, C-158/21, Puig Gordi and others of 31 January 2023, op. cit., parr. 137- 
146. 
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allows the CJEU to give new interpretation guidelines”. 

The restrictive nature of the subject of a preliminary ruling 
favors the modus of the question which puts the issuing judicial 
authority to focus on a fundamental right such as the right where 
the individual is judged by a competent court according to 
national law. 

The CJEU took into consideration the jurisprudence of the 
ECtHR especially the related technicality which had to do with 
the right to be tried by a competent court and within the 
fundamental right where the effective judicial protection is 
recognized according to the rights that are included in art. 47 
CFREU (Liakopoulos, 2018b; Bobek, Adams Prassl, 2020)*°. 
This implies that the judicial authority carrying out the EAW 
evaluates the relative risk of the person seeking and judging the 
law of the issuing state in an incompetent manner. 

The CFREU indicated that the fundamental right relating to a 
judge pre-established by law and the violation of this right 
cannot justify the relevant denial of the EAW and the judicial 
enforcement authorities in two phases of application. 

The evaluation of the judicial authorities that execute the EAW 
are limited and new interpretation criteria even before the Puig 
" 29CIEU, C-354/20 PPU y C-412/20 PPU, Openbaar Ministerie of 17 December 
2020, ECLI:EU:C:2020:1033, not yet published. C-562/21 PPU and C-563/21 PPU, 
Openbaar Ministerie of 22 February 2022, ECLI:EU:C:2022:100, not yet published. 


C-128/18, Dorobantu of 125 October 2019, ECLI:EU:C:2019:857, not yet published. 
30C-158/21, Puig Gordi and others of 31 January 2023, op. cit., parr. 99-100. 
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Gordi and others case are given. 

According to the orientation of a systemic analysis the legal 
channel that is adequate in the state issuing and controlling the 
jurisdiction of a court judges is competent and exists for appeals 
before other courts that allow the related evaluation control. 

The Luxembourg judges precisely identify the existence of a 
systemic violation of a fundamental right in an accessible 
manner where the judge is pre-established by law. Its difficulty 
overcome this stage and keep the second. 

In this individual phase the CJEU has introduced a criterion of 
restriction ,where the lack of jurisdiction manifests the violation 
of the judge, who is pre-established by law and has the objective 
of reinvigorating the refusal of the EAW and of precisely 
identifying the relative incompetence. This demonstration is 
competent and emerges from the judicial authorities that 
implemented the rules of jurisdiction and procedural law of the 
state that issued the EAW. 

In the Puig Gordi and others case the restriction aims to limit the 
judge pre-established by law showing the tendency of the CJEU 
to involve and offer lines of interpretation towards an orientation 
that resolves the EAW by domestic courts. Such involvement 
gives its own response to the rule of law of the Union (Bustos 
Gisbert, 2022). 


This is a constitutionalization within the wings and principles of 
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the Union (Basselink, 2017; Sajo, Uitz, 2017; Baer, 2018), 
where the CJEU based on articles 2, 19 TEU (Blanke, 
Mangiamelli, 2021) reacted with a more active role in the 
protection of the rule of law and the independence of national 
courts, thus considering elements that are part of the law of the 
Union (Bustos Gisbert, 2022). 

The EAW is and has an important element in the hands of 
national judges. Thus the CJEU introduces in specific cases the 
evaluation of the EAW and the related assumptions and 
evaluations that the issuing judicial authorities make to execute 
the EAW. 

In cases of denial the EAW has involved the issuing states 
which involve the rule of law of the Union*!. Thus the CJEU 
evaluates the causes of authorities that are involved and which 
call for the application of two distinct phases. In the Puig Gordi 
and others case, the interpretative orientation offered domestic 
courts some evaluation and control criteria in the context of 
fundamental rights and for the judge pre-established by law 
without limiting the relative discretion. 

The CJEU has put the interpretation to a tendency to contribute 
and provide responses to the Union in a coherent way and 
without centralizing the terms of the crisis of the rule of law that 


has been going through the bodies including the CJEU. 


31CJEU, C-216/18 PPU, LM of 25 July 2018, ECLI:EU:C:2018:586, not yet 
published. 
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Conclusions 

The EAW as a mechanism of judicial cooperation with 
automatic and effective way in the law of the Union, where 
mutual trust is determined and the Puig Gordi and others case, 
represented a gradual process when the EAW valued 
fundamental rights as a part of integration by nature. The 
judicial authorities that carried out and monitored violations of 
fundamental rights evaluate the basis of the rules, that establish 
the two-step examination by the CJEU. 

The judges of the Luxembourg used art. 47 CFREU to delve 
into the fundamental right a judge who is pre-established by law, 
offering interpretative guidance in guidelines where domestic 
courts decide the denial of an EAW and possible violations in 
the person sought within the state of issuing the EAW. 

The EAW continues as a tool that has at its disposal the 
domestic courts under consideration in two phases where the 
CJEU and the national judges operate and the denial of the 
EAW continues to be exceptional without dividing mutual trust 
for judicial cooperation in the context of the EAW. 

The Puig Gordi and others case incorporated fundamental rights 
as elements that involve the guidelines in a precise way in the 
evaluation of rights, thus removing national judges from having 
the final word in their own hands. The CJEU aims to protect the 


rule of law and guarantee the independence of national courts 
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through articles 2, 19 TEU (Blanke, Mangiamelli, 2021). Thus 
involvement also entails a further need for values within the 
Union where the EAW makes it possible for the executing 
judicial authorities to integrate violations of fundamental rights 
into their assessment. It is essential that the CJEU also provides 
other interpretation criteria for national judges in this avenue of 
assessment. 

In the Puig Gordi and others case, the judicial authorities 
specifically concern the evaluation of a violation of the 
fundamental right and of the judge pre-established by law. It is 
specified that the evaluation is addressed in a systemic and 
individual phase. 

This is a preliminary ruling, which contributes to the 
development of the jurisprudence of the judges of Luxembourg 
in the sector of the EAW. The preliminary ruling perhaps helps 
and supports the context of the crisis that is framed in the 
Spanish constitutional crisis. The preliminary ruling was limited 
in the situation of a procedural nature where the wording was 
incomplete and problematic by the issuing judicial authority. 
The judicial authorities, that executed the EAW, are based on 
interpretations that apply the evaluation of a refusal of the EAW, 
where the violation of the fundamental right as well as of the 
judge pre-established by law does not offer a possible 


relationship for the violations of fundamental rights, that put in 
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front the authorities who execute the EAW. 

Doing a two-phase application test is the basis of the protection 
of rights and above all of the judge pre-established by law 
regarding possible violations. This lack responds 
comprehensively and poses problems in formulating the relevant 
referral to the issue of the EAW creating uncertainty for the 
parties who are involved and the EAW. 

The Puig Gordi case is still a case of integration of European 
law and a new terrain where the preliminary ruling in a 
restrictive manner has sought through the object of the 
preliminary ruling to give a complete and precise point of 
reference to the EAW and in the hands of Belgian judges who 
had to apply the phases of the EAW according to “the orders” of 
the CJEU. 

The decisions that led to a more extensive response in front of 
the Catalan secessionist movement are always open. The 
discussions are heated and endless especially in the sector that 
the Catalan secessionist leaders are members of the European 
parliament. The resolution of the appeals in ECtHR mark the 
relative involvement for European bodies to resolve the Spanish 


constitutional crisis and protect the institution of the EAW. 
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